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A. IDENTITY OF PETITIONER 

Richard Hatfield, the appellant below, asks this court to review the 

Court of Appeals decision referenced in Section B. 

B. COURT OF APPEALS DECISION 

Following the. denial of his motion for reconsideration on December 

18, 2015, Hatfield asks this court to review the Court of Appeals decision in 

In re Detention ofHatileld, _ Wn. App. _, 362 P.3d 997 (2015). 

C. J{3_SUES PRESENTED FOR REVIEW 

1. Hatfield is acutely psychotic. He has not been provided 

with appropriate medical treatment to rule out a physical etiology for his 

psychosis. Instead, the State has locked Hattleld in a cell in the Special 

Commitment Center's Intensive Management Unit, shipped him naked, 

and forcibly medicated him wlth a drug that has proven ineiiective. The 

State has not provided Hatfield with any treatment that would give him a 

realistic opportunity to improve his current mental condition. The nature 

of Hatfleld's commitment under chapter 71.09 RCW bears no reasonable 

relationship to its purpose, given that Hatfield's psychosis renders him 

incapable. of participating in the sex offender treatment the chapter 71.09 

RCW scheme coritemplates. Does. Hattleld's commitment as a sexually 

violent predator violate substantive due process? 
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2. Because this case raises a signi±1cant constitutional 

question and because the Court of Appeals decision conflicts with 

decisions of this court, is review appropriate under RAP 13 .4(b )( 1) and 

(3)? 

D. STATEMENT OF THE CASE 

In February 2012, the State petitioned to commit Hatfield under 

chapter 71.09 RCW. CP 1-2. The trial court found probable cause to 

believe Hatl:leld was a sexq_ally violent predator .. CP 4. 

ln October 20 13, the trial court held a competency hearing because 

Hatfield was acutely psychotic and no longer identified himself as Hatfield. 

CP 171. The trial court ±ound Hatilelc\ incompetent because it was 

;'reasonably convinced that Hatfield is not competent to understand the 

significance of legal proceedings and the effect of such proceedings on his 

best interests." CP 176. 

At trial, the State's expert~ forensic psychologist Henry Richards, 

likened .Hatfield's psychosis to a computer crash. RP 221. Richards opined 

liatJleld's psychosis was "more of a mask that we just see less of what's 

going on with him. l-Ie's not making meaningful decisions. In fact you 

could take the point of view that all of his emotional volitional capacity is 

gone right now." RP 227. Richards conceded Hati1eld was not participating 

in treatment at the Special Commitment Center (SCC). RP 285, 287. 
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Nonetheless, Richards concluded Hatt1eld's principal mental abnormality 

was pedophilia or pedophilic disorder and that this mental abnormality made 

Hati1eld more likely than not to engage in predatory acts of sexual violence 

if not confined in a secure facility. RP 145-46, 294. 

Fabian Saleh, M.D. testiGed for the defense. Saleh disputed 

Richard's diagnosis of pedophilia given that the '1children in question, the 

victims, were not prepubescent, but pubescent." RP 624. Saleh also 

challenged Hattkld's commitment based on the need to determine whether 

there was a medical or physical etiology that could explain Hatfield's 

psychotic condition, including conducting a full neurological exmnination, 

lab work, and brain imaging-none of which had been performed in the 

SCC. RP 544-45. Saleh also criticized that the State had medicated Hatfield 

with an antipsychotic medication at the same close for almost a year without 

any positive results. RP 546, 549. This was particularly concerning to Saleh 

because the antipsychotic medication was potentially lethal. RP 550. 

Saleh testit1ed Hatfleld had no risk of sexual violence because there 

was no evidence he was sexually preoccupied or ilmctional; before the 

psychotic break, "there was evidence that Hat11elcl was still sexually active." 

RP 553-54. Saleh stated it would be impossible for Hatfield, in his current 

psychotic state, to groom or sexually assault a child: "as psychoti.c as he is 

and delusional as he is, I don't think he would be able to execute those ... 



planned, organized behaviors, as he did in the past, as far as 1 can see." RP 

631. 

Brian Abbott, Ph.D. also testified for the defense. Abbott explained 

the pedophilia diagnosis was inaccurate given Hat±ieWs ''interest in 
. . 

someone who has adult male 'physical development .... " RP 688. With 

respect to the psychosis, Abbott stated Hatfield had ';done a 180 in terms of 

his mental status. Whatever conditions he had previously to the psychosis 

have receded into the background. Essentially those diagnoses are no longer 

valid. What's taken over his cunent mental status is this psychotic 

condition." RP 679. Like Saleh, Abbott opined there was no evidence 

Hatfield showed any sign of sexual preoccupation, explaining that 

';individuals who[m] l have seen who are psychotic and sexually 

preoccupied-- it's a persistent preoccupation and it's verbalized regularly or 

demonstrated regularly." RP 684. 

The trial court determined Hattleld had a mental abnot~mality, 

pedophilia. CP 155-56; RP 816~;7. The trial court concluded that the 

mental abnormality predisposed Hatfield "to the commission of criminal 

sexual acts in a degree constituting such person a menace to the health and 

safety of others." CP 155. 

The trial court stated the "crux of the issue" is whether the mental 

abnormality was cun:ent. RP 818. The trial court concluded that Hatfield's 
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mental abnormality was current but that it was being "masked" by his 

psychotic symptoms. CP 156; RP 818. According to the tria\ court, "The 

psychotic disorders that cause Respondent to believe he is a different person 

mask Respondent's underlying mental abnormality. The evidence supports 

the conclusion that Respondent's psychotic disorder; if treated correctly, 

would result in Respondent reverting to actual reality~ where he is Richard 

Hatfield. Richard Hatfield has a mental abnormality." CP 156. 

Hatfield appealed. CP 160. HatJ1eld argued that, given his 

psychosis~ the nature of his commitment bore no reasonable relationship to 

its purpose and therefore violated Hatfield's substantive clue process rights. 

Br. of Appellant at 29~40; Reply Br. at l 0-15. The Couti of Appeals · 

mischaracterizecl I-latfleld's substantive due process claim as a challenge to 

the conditions of Hatfield's confinement and affirmed. Hat±lelcl, 362 P.3d at 

101 0~ 11. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

GIVEN HATFIELD'S ACUTE PSYCHOSIS AND RESULTING 
INABILITY TO PARTICIPATE IN SEX OFFENDER 
TREATMENT, TI-TIS COURT SHOULD GRANT REVIEW TO 
ASSESS THE REASONABLENESS OF THE RELATIONSHIP 
BETWEEN THE NATURE AND THE PURPOSE OF 
.HATFIELD'S CHAPTER. 71.09 RCW COMMITMENT UNDER 
THE FOUit1'EENTH AMENDMENT 

"At the least, due process requires that the nature and duration of 

commitment bear some reasonable relation to the purpose for which the 
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individual is committed." Jackson v. Indiana, 406 U.S. 715, 738, 92 S. Ct. 

1845, 32 L. Eel. 2d 435 (1972). "The State's lawful power to hold those not 

charged or convicted of a crime is strictly limited." In re Det. of D. W., 181 

Wn.2d 201,207, 332 P.3d 423 (2014). "Anyone detained by the state due to 

'incapacity has a constitutional right to receive "such individual treatment as 

will give each of them a realistic oppmtunity to be cured or to improve his or 

her mental condition.""' Tel. at 208 (quoting Ohlinger v. Watson, 652 F.2d 

775, 778 (9th .Cir. 1981) (quoting yYyatt v. Sticknev, 325 F. Supp. 781, 784 

(M.D. Ala. 1971))). 

This court should accept review under RAP 13.4(b)(3) because, in 

violation of the Fourteenth Amendment, no reasonable relationship exists 

between the nature and purpose of Hatfield's commitment under chapter 

71.09 RCW. The purpose of commitment under the 71.09 scheme is to 

provide long term treatment modalities to sex offenders who are not 

amenable to treatm.ent under the involuntary treatment act, chapter 71.05 

RCW, in order to change and improve their sexually violent behavior. See 

RCW 71.09.010. The rmture of commitment is participation in treatment 

aimed an improving or amelior~1ting mental conditions that predispose sex 

offenders to commit acts of sexual violence. Indeed, short of becoming 

physically unable to commit sexually violent acts, the only way to obtain 

release fi'om the sec is through "change in the person's mental condition 



brought about through positive response to continuing participation in 

treatment which indicates that the person meets the standard" for conditional 

or unconditional release. RCW 71.09.090(4)(b). Undisputed evidence at 

trial demonstrated Hat11eld cannot participate in this treatment because of his 

p'sychosis. Because he cannot participate in this treatment, there is no 

reasonable relationship between the purpose and nature of his commitment. 

Hattlcld's commitment violates substantive due process, necessitating 

review under RAP 13A(b)(3). 

The record is plain that Hatfield is not capable ofpmiicipating in any 

sex offet1der treatment until his psychosis resolves. The State's expert, 

I-Ienry Richards, Ph.D., opined Hatfield's psychosis is "more of a mask that 

\Ve just see less of what's going on with him. l-Ie's not making any 

meaningful decisions. In fact you could take the point of view that all of his 

emotional vo.litional capac.ity is gone right now.)! RP 227. Richards 

Emalogized Hatfield's psychosis to "computer software that has a crash .... 

Nothing is working. And then you reboot the system, reload the software, 

you've got the same activities, interests, orientation [as) previously." RP 

221. If the State's sole witness believes Hatfield is unable to make 

meaningful decisions, lacks volitional capacity, and suffers from psychosis 

that masks his other mental issues, it is difilcult to conceive that I-Iatfleld is 

capable of participating in the intensive, long term sex offender treatment 
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contemplated by chapter 71.09 RCW. Indeed, Richards conceded Hatfield 

was not participating in typical treatment groups at the sec given his 

psychotic state. RP 285, 287. 

Hatfield is not currently aware of his sex offender status, has 

exhibited no sign of sexual behavior or preoccupation since his psychotic 

condition arose, and is otherwise incapable of sexual function. RP 552-55, 

559-60, 584, 628, 631, 679, 681, 683-84. As discussed, the purpose of 

chapter 71.09 RCW is to treat sexually violent behavior. Since Hatfield is 

unable to acknowledge any sexually violent behavior-in large part because 

he does not even believe he is Hattlelcl-the sex offender treatment 

contemplated by chapter 71.09 RCW provides Hatfield with no realistic 

opportunity to be cured or to improve his mental condition. ~f. l).W., 181 

Wn.2d at 208. 

Unrebutted evidence at trial demonstrated the SCC is warehousing 

Hat11elcl without providing him the barest potential to improve his psychosis. 

Fabian Saleh, M.D. testitied there might be a physical cause to Hati1elcl's 

psychosis such as a brain lesion or tumor, recommending brain scans and lab 

tests. RP 543A5. The State's expert, Richards, did not dispute this evidence 

and conceded the SCC could not provide the medical treatment Saleh 

deemed necessary. RP 295. Saleh also expressed grave concern about 

Hatfield's antipsychotic medication regime, stating Battle lei "has been 
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treated, I think now for almost a year, with Seroquel/' but "is not responding 

to the treatment." RP 546-47. Saleh criticized the use of Seroquel because 

IIat11eld was ''kept on almost the same close, continued to suffer from the 

symptoms, and there was no intervention, really, to help him improve in 

terms of his clinical presentation." RP 549. Saleh found the State's 

medication regime particularly disturbing given Seroquel' s potentially lethal 

side effects. RP 550. 

Hatfield is not receiving treatment that gives him a realistic 

opportunity to improve his mental condition as the constitution requires. 

Instead, Hatfield is locked in a cell for 23 hours per day, stripped naked, and 

forcibly medicated with a medication that has already proven ineffective at 

improving his condition. RP 577-78, 682. The nature of Hatf1eld's 

commitment under chapter 71.09 R.CW bears no relationship to its purpose 

and pmvides no opportunity tor improvement. Hatfield's commitment 

violates substantive clue process. 

The Court of Appeals refused to assess the relationship between the 

nature and purpose of Hatfield's commitment, instead concluding the 

conditions of [Hatfield's] confinement, and his ability to be 
successfully treated or cured are matters beyond the scope of 
a sex predator trial. As the Supreme Court mmounced [in In 
re Detention of Turay, 139 Wn.2d 379, 404, 986 P.2d 790 
( 1999 )] , the purpose of an SVP trial "is to determine whether 
the defendant constitutes an SVP; it ;s not to evaluate the 
potential conditions of confinement." 



Hatfield, 362 P.3d at 1010. The Court of Appeals' suggestion that it need 

not address whether commitment provides a realistic opportunity to improve 

his mental condition directly conflicts -vvith this comi's statement that 

"[a.jnyOJie detained by the state due to incapacity'' has a constitutional right 

to receive such ameliorating treatment. D.W., 181 Wn.2cl at 208 (emphasis 

added). This conflict warrants review under RAP 13 .4(b )(1 ). 

The Court of Appeals also failed to acknowledge the facts of 

Hati1eld's case that distirl.guish it from Tm:nx. Here. the determination of 

whether Hatfield "constitutes an SVP" was not as straightforward. The trial 

court concluded I-Iatfield's mental abnormality was "being mask.ed ... by his 

psychotic symptoms." RP 818. In its written order, trial court determined, 

"The psychotic disorders that cause [I-:Iatfield] to believe he is a different 

person mask [Hatfield's] undedying mental abnormality." CP 156. Thus, 

the trial court's determination that Hattield constituted an SVP was 

conditional: "The evidence supports the conclusion that [Hatfield]'s 

, psychotic disorder, if treated correctly) would result in [.Hattie! d) reverting to 

actual reality, where he is Richard .Hatfield. Richard Hattlelcl has a mental 

abnormality." CP 156 (emphasis added). According to the trial court, the 

mental abnormality that would qualify Hatfield for commitment will not 

surface until .Hatfield obtains effective treatment for his psychotic condition. 

The mental abnormality that would render Hatfield a sexually violent 
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predator is therefore inextricably intertwined with and. contingent upon 

Hattlelcl 's psychotic state. 

This unique circumstance-a conditional and contingent SVP

qualifying mental abnormality-has never been considered by a Washington 

court. Turay involved a very different circumstance: Turay disputed the 

State's successful "motion in limine to exclude evidence of the conditions of 

confinement at the SCC and ofthe verdict in Turay's federal litigation .... " 

139 Wn.2d at 403. Thus_, Iumy did not involve a substantive due process 

claim but an evidentiary challenge to the trial comt's exclusion of evidence 

regarding conditions of confinement. Lei at 403-04. H.ere, by contrast, 

whether or not Hatfield has a mental abnormality depends on if and whether 

he can be treated for his psychosis. As discussed, the State appears unable or 

unwilling to provide ~my treatment that might reasonably improve Hatfield's 

psychosis. But Hat11eld. \ViU nonetheless be confined at least until his 

psychosis resolves and he can start participating in the long term sex 

otlender treatment the 71.09 scheme contemplates. Turay does not preclude 

Hatfield's substantive due process claim that calls for an assessment of the 

relationship between the· nature of the commitment and the purpose of the 

commitment. Refusing to evaluate the evidence of psychosis and its bearing· 

on Hatfield's mental abnormality and on the pm;pose of Hattielcl's 
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commitment is rethsing to evaluate. the facts of this c.ase. as rc:11ected in the 

trial court's· l1ndings and conclusions. 

Jn ducking the issue this case presents, the Court of Appeals also 

relied on In re Detention of McClatchey, 133 Wn.2d1, 940 P.2d 646 (1997), 

to conclude "a challenge to an SVP commitment petition pre.m.ised upon 

predicted conditions of con11nement was 'premature."' Hattleld, 362 PJd at 

1010. The McClatchey court stated "the only issue presented in this 

interlocutory review is whether the trial cour(s . denial of fl.l1 evidentiary 

hearing was error." 133 Wn.2d at 4. Unlike McClatchey, Hattleld already 

presented ample evidence at trial regarding the complete absence of 

ameliorating treatment available to him-evidence that is more than 

adequate to address the reasonableness of the relationship between the nature 

and purpose of Hatfield's commitment Ct: id. at 5 (11olcling "the 

constitutionality of [chapter 71.09 RCW] as applied to the tacts of 

[McClatchey's] case cannot be dete1111ined" until after commitment). This 

court in McClatchey, moreover, explicitly lett for another day a substantive 

"clue process challenge by showing the nature and duration o:f commitment 

do not bear any reasonable relation to the purpose for which the individual is 

committed.'' Id. (citing Jackson, 406 U.S. 715). Not only does the Court of 

Appeals~ refusal to address Hati:ielcl's subst~ntive clue process claim involve 

a significant constit11tional question, but it also conflicts with McClatchey's 
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acknowledgment that a substantive due process challenge to a chapter 71.09 

RCW commitment remains an open question in Washington. This court 

should grant review under RAP 13 .4(b )(1) and (3) and cm1sider the merits of 

Hatt1eld's substantive due process claim. 

·< I
., 

CONCLUSION 

Because Hatf1eld satisfies review criteria under RAP 13 .4(b)(l) and 

(3), he asks that this court accept review. 

DATED this )q \h day ~f Jan).lary, 2016. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 

KEVIN A. MARCI-l 
WSBA No. 45397 
Offiee TD No. 91051 
Attorneys for Petiti.oner 

-13-





· IN T'l-IE COURT OF APPEALS OF THE STATE OF \VASHINGTON 
DlVISJON ONE 

IN RE DETENTION OF: 

RlCH.ARD l-IA'fFIELD, 

Appt;;llant. 

) 

) 
) 
) 

.) __ , _ _) 

f. lDENTJ.TY OP IvfOVTNO I:;:lRTY 

No. 73662~ I ~I 

MOTION FOR 
RECONSIDERA T!ON 

Appellant, by and through counsel of record, Nielsen, Broman & Koch, requests 

the relief stated in part Il. 

fl. STATEfvlENT OF RELIEF SOUGHT 

Pursuant to RAP 12.4, Hati'ielcl asks that this court reconsider its published 

opinion .filed November 23, 2015 and reverse Hatneld's order of commitment. This 

motion appends the court's opinion. 

JII. FACTS RELEVANT TO rviOTJON.AND GR01JND~ FORj~ELIEF 

Bv mischaractci'izing it as a challenue to lhe concliligns of continement. this 
cour(~ opinion .has misgpprehended OLQVerloo!~s.l.J:1DJJield.1!. substa_utive d!l~ 
process claim 

The current opinion does not address llatfield · s substantive due process claim. It 

instead mischaracterizes Hatfield'~ claim as o. challenge to conditions of conJincment and 

then proceeds to address an argL1ment Hatl]dcl does not mnke. This court should 

reconsider its opinion, address}Inttield's actual argument, and reverse. 

As n matter of due process under the Fourteenth An1cndmcnt, there must be some 

reasonable rch1tionship between lhe reason ft)l' civil commitment nne! the nature ol' the 

commitm.enL !!.D..9l~;;on v. l.ndiaTHl, 406 U.S. 715, 738. 92 S. Ct. l ll45, 32 L. Ed. :?.d 435 

( !972). The reuson for civil commitment under chapter 71.09 (~C\V is to treat sex 

iVIOTION fOP. JU:CONSJDEt~~AIION- I 



offenders to change their sexually violent behavior. Seq RC\V 7l.09.0l0. 'l"he nature ol' 

civil commitment under this scheme is participation in treatment to improve the 

conim.itted person's mental condition that predisposes him to sexually ·vioknt behavior. 

lncleed, commitment undtr this scheme is permanent unless the committed person has (1) 

a m~~jor physiological change rendering him physically unable to commit a sexually 

violent act or (2) a "change in the person's mental condition brought about through 

positive response to continuing participation in treatment which indicates that the person 

meets the standard'' for conditional or unconditional release. RCW 71.09.090(4)(b). 

When an incapncitflted person cannot participate in ameliorating treatment, the 

constitutionally required reasonable telationship between the nature of commitn1ent and 

the reason for commitment evaporates. 

Because of his acute psychosis, HaU:1elc1 cannot participate ·in sex offender 

treatment to· change his mental condition that predisposes him to sexually violent 

behavior. The State's expert stated he was not participating in treatment in the SCC. R.P 

285, 287. The defense experts presenteclunrebutted evidence that Hatneld 'vas locked in 

a cell most of the day and was nol receiving any treatment that might improve any 

condition. RP 5~1-3-50, 577-78, 682. The trial court acknowledged that civit commitme11t 

under this scheme could not address Hatfield's mental abnormality tmtil Iris psychosis 

re8nlves, finding that the psychosis "masked'' the mental abnormality. RP 818; CP 156. 

Because Hatlkld cmmot participate in any treatment that has the b~11·est potential to 

improve his condition. kl alone ever make him eligible for release, his commitment to 

the SCC violates substantive due process. The trial court" s order is a wan:.:housing order, 

not u legitimate ordet· of commitment. 
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This court's opinion is silent with respect to the evidence Hattle.ld cited to supporl 

his substantive due process argument., Aside £!·om the first sentence of pmt VL the 

opinion reads ns though Hnt!1eld made no substantive due process c.Jaim. Rather than 

address Hatfield's arguments, the opinion disc.usses ln re De.t. of Turay, 13') Wn.2d 379, 

986 P .2d 790 ( l 999), and ln rc Det. of !V[cC!atchey, 133 Wn.2d l, 940 P .2d 646 (!997), 

both of which are inapposite. In re DeL or I-Iatfield, _ 'vVn.2d -···--' _ P.3cl. __ , No. 

73662-:t-T, slip op. at 25-26 (Nov. 23, 2015). 

Tunu: did not involve a substantive due process claim but an evidentiary challenge 

to the trial court's exclusion of evidence regarding the conditions of conf:incment. I 39 

Wn.2d uL 403.: Reply Br. at 12-13. Nowhere in Tumv cUd the court discttss substantive 

due process. "In cases \'Vhere n legal theory is not discussed in the opinion, that case is 

not controlling on a futu:re case vvhere the ·legal theory is properly raised." 

Berschauer!PhilliR§_ Constr. Co. v. Seattle Sch, DisL No. 1, 124 Wn.2d 816, 824, 881. 

P.2d 986 (1994). Turav has nothing to do wi!h Hatfield's substantive due process claim. 

This court has overlooked or misapprehended the dis!inction between evidentiary 

challenges and substnntive clue process claims. 

IvicCiatchev does not support the opinion's treatment of Hatl"iel.d' s substantive due 

process claim either:. T'he NicC!atchev court slated, "the only issue presented in this 

interlocutory review. is whether the trinl court's denial of an evidentinry hearing was 

error." 133 Wn.2d at 4. Again, Hatfield is not seeking to present evidence regarding the 

com.pletc absence of ameliorating treatment available to him. Ample evidence to that 

el'Tect: was already presented at trial. See l:3r. of Appellant at 9-10, 12, 31-3 7; Reply Br. at 

12. I-lnttield challt.::ng<Js the basis of his commitment on substantive due process grounds. 
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and the McClntchQY court expressly acknowleclgecl the potential of a "challenge by 

showing the nature or duration of commitment do not bear any reasonable relation lo the 

purpose for which the incliviclual is cmnmilted.'' 133 Wn.2cl at 5 (dting Jackson, 406 

U.S. 715). The tvlcClatchev court, moreover, ·'ma[d]e no comment as to the possible 

merit of any future 'as applied' challenge .... " ld. at 5 n.l .. ·where, as here, the court 

may avail itself of abundant evidence to assess Lhe reasonableness of the relationship 

betvveen the nature and the purpose of the civi.l commitment McCla..tchey does not 

"foreclose[] Hatfield's present clni1n," llatficlcl, slip op. at 26, .McClatehcy supports it. 

Finally, this court should delete footnote ll 11·om its opinion because it is 

incorrect. The footnote states .in part, "During oral argument in this court, counsel fbr 

Hat11eld contended that the recent decision in Detention of:' D.W. v. Department of Social 

and Health Services, 181 vVn.2d 201, 332 P.3d 423 (2014), in essence overruled Tura): 

and 'iVJcClatchev." Hatii.eld, slip op. ut 26 n.1 1.. Counsel for Hatfield contended no such 

thing. Consistent with his arguments here and in rhe briefing, at on1l argLJmcnt Hatfield 

contended that under Jackson v. Indiana and D.W., (I) there must be a reasonable 

relati.onship between the nature and purpose of any civil commitment and (2) a reasonable 

relationship does not exist vvith respect to Hntnelcl's commitment. Oral Argument 

Recording (H.ecorcling), 4:04--4:28 (discussing application ol' Jac.kson and D.W.). 4:30-

5:10 (nrguing State did not to respond to due process clnim but instead enoneously relied 

on Turav). availabk at https :/ /www .courts. wa. gov/appellate .. ..tri n I ... courts/ 

appellate Dockets/index. c 1111 ?1-~t=appella te Dockets.slw wO ra[ArgA uclio List&courtJd:::nO L & 

clocketDate=20 J 50915 (last visited Dec. 13, :20 15). During rebuttal~ Judge Dwyer 11sked 

counsel what D. W.! said about Tuxm~, counselresponc\cd thnl P- \iv\ did not discuss Turav. 

,VIOTION !·'()!( RI:CONSlLWRi\TION • :1 



and then Judge Dwyer asked, "arc we to assume that the supreme court overruled Tura_y 

without mentioning it in the D.W. opinion?" Recording, 15:18--15:34. Counsel 

answer<::d, 

T'm not asking you to overrule Turav. That.'s an evidentiary claim about 
the relevancy of the conclitioris of confineme-nt. The -~ the argument I'm 
making is that commitment cannot hnppen \.Vhen there's no realistic 
possibility to improve one's condition, nne! that was the holding of D.W., 
and I'd ask this court to apply it and reverse. 

Recording. 15:37-15:58. Tn these proceedings, Hatfield has not once argued that Turav 

and Ivl~~:latchgy have been overruled, "in essence'' or othen:vise. Hatfield, slip op. nt :?.6 

n.ll. This court should delete tbotnole 11 or revise it to accumtely retlect Hatfield's 

arguments. 

"Anyone detained by the state clue to incapacity has a constitutional right to 

receive such individual treatment as will give each of them a realistic opportunity to be 

cured or to improve his or her i11ental condition." D.W., 181 Wn.2.cl at 208 (internal 

quotation marks omitted) (quoling Oblinger v. Watson, 652 F.2d 775, 778 (9th Cir. 1981) 

(quoting Wyatt v. Sticlq1ev, 325 P. Supp. 781, 784 (!VLD. Ala. 1971))). l-Tatl.leld hat:: 

argued and the record is clear that Hatfield's involuntary civil commitment violates due 

process because it affords no opportunity to improve his mental condition. This comt 

should reconsider its opinion, address Hutf'ield's substantive due process claim, nnd 

reverse. 

i'v!OTION 1"-ClR IWCONSIDFRATI0!'-1- 5 



IV. b,'.QNCLl.J$ION 

This court's opinion mischaractcrizes Hatflelcl's substantive clue process claim. 

This court should reconsider its opinion in I ight of Hatf1cld 's actual arguments and 

reverse. 

DATED this _l ~day of December, 2015. 

Respectfully snbm.itted, 

NIELSEN. BROIVJAN & KOCH 

~ .. 
KEVIN A. tviARCH, WSBANo. 45397 
Ot11.ce lD No. 91051 
Attorneys for Appellant 
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DWYER, J.- Following a bench trial, Richard Hatfield was committed to 

the custody of the State as a sexually violent predator (SVP). Prior to the 

commitment trial, Hatfield was found incompetent and a guardian ad litem (GAL), 

attorney Peter MacDonald, was appointed to represent his interests. On the first 

day of trial, MacDonald appeared in court for some preliminary matters but left 

the courtroom prior to opening statements. On appeal, Hatfield contends that the 

commitment order should be reversed because ('I) RCW 4.08.060 mandated 

MacDonald's physical presence in the courtroom throughout the entirety of the 

trial, (2) the superior court GAL rules mandate a GAL's presence at tria·!, (3) due 

process required that MacDonald be present, (4) Hatfield's counsel provided 

ineffective assistance by not demanding MacDonald's continued presence 

throughout the trial, (5) requiring a GAL's presence at all times makes good 
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policy sense, and 6) Hatfield's confinement violates substantive du~ process 

because his underlying mental illness will not be appropriately treated at the 

Special Commitment Center. Finding no error, we affirm. 

On February 21, 2012, the State filed a petition seeking the civil 

commitment of Hatfield as an SVP pursuant to chapter 7·1.09 RCW. The petition 

alleged that in April 1982 Hatfield was convicted of attempted lewd and lascivious 

conduct with a minor under .the age of 14 in California, that in April 1998 he was 

convicted of first degree child molestation, a sexually violent offense, in Clark 

County, and that he currently "suffers from a mental abnormality and/or 

personality disorder" that "causes him to have serious difficulty controlling his 

dangerous behavior and makes him likely to engage in predatory acts of sexual 

violence unless confined to a secure facility." Based on the petition, the superior 

court found probable cause to believe Hatfield was an SVP; 

On October 10, 2013, the ·attorneys for the parties appeared by telephone 

before the trial court and indicated that, since the initiation of the action, concerns 

had developed regarding Hatfield's mental competency. The parties jointly 

moved for the appointment of a GAL for Hatfield. A competency hearing was 

scheduled for the following d<;~y. 

On October 1·1, the competency hearing was conducted by telephone. 

T.he court heard testimony from two experts, one called by the State and the 

other by Hatfield. Based on the testimony, the trial court determined that it was 

"reasonably convinced that Mr. Hatfield is not competent to understand the 
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significance of legal proceedings and the effect of such proceedings on his best 

interests." The trial court then appointed attorney Peter MacDonald, pursuant to 

RCW 4.08.060, to serve as Hatfield's GAL. The order of appointment stated, In 

pertinent part, that MacDonald "is subject to any and all orders of this Court 

pertaining to Mr. Hatfield." 

On April 7, 20'14-the first day of trial-MacDonald appeared before the 

trial court in order to waive Hatfield's·presence. The trial court accepted this 

waiver. The co!Jrt then inquired whether MacDonald would be attending trial. 

After some discussion regarding how the trial court would explain MacDonald's 

presence to the jury, MacDonald determined that "there's no reason for me to 

[remain]" during the trial. 1 

At trial, the court heard testimony from three witnesses. The St.ate called 

one witness, forensic psychologist Dr. Henry Richards, Ph.D. Hatfield called two 

witnesses, forensic and child psychiatrist Dr. Fabian Saleh, M.D., and forensic 

psychologist, Dr. Brian Abbott, Ph.D. 

Attorneys Christine Sanders and Rachel Forde appeared as counsel for 

Hatfield and engaged in the questioning of the witnesses. 

At the close of all of the evidence, and after hearing closing arguments, 

the trial court entered findings of fact, conclusions of law, and an order 

committing Hatfield to the custody o'f the State as an SVP. 

Hatfield now appeals . 

. , Both parties assumed that the trial would be by jury. After having determined that, in 
fact, neither side had filed a jury demand, as Is required by RCW 7'1.09.050(·3), the trial court 
ruled that the case would be tried to the bench. 
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ll 

Hatfield contends that "RCW 4.08.060 mandates the presence of a court

appointed GAL at all times during trial." Br. of Appellant at 15. We disagree. 

A 

Hatfield's contention that RCW 4.08.060 mandated MacDonald's physical 

presence at trial relies on the improper assumption that the word "appear," as it is 

used in the statute, necessarily means physical presence. 

"The meaning of a statute Is a question oflaw reviewed de novo." 1'2.sill't of 

Ecology v. Campbell & Gwinn. LLC, 146 Wn.2d '1, 9, 43 P.3d 4 (2002). "Our 

primary duty in interpreting a statute is to discern and implement legislative 

intent.'' Johnson v. Recreational Eguip., Inc., 159 Wn. App. 939, 946, 247 P.3d 

18 (2011) (citing Campbell & Gwinn, 146 Wn.2d at 9). "[IJf the statute's meaning 

is plain on its face, then the court must give effect to that plain meaning as an 

expression of legislative intent." Camgbell & Gwinn, 146 Wn.2d at 9-10. 

"[U]nder the 'plain meaning' rule, examination of the statute in which the 

provision at issue is found, as well as related statutes or other provisions of the 

same act in which the provision is found, Is appropriate as part of the 

determination whether a plain meaning can be ascertained." Campbell & Gwinn, 

146 Wn.2d at '10. 

"Further, a court must not add words where the legislature has chosen not 

to include them. A court also must construe statutes such that all of the 

language is given effect, and 'no portion [is] rendered meaningless or 

superfluous."' Hest. Dev., Inc. v. Cananwill~ 150 Wn.2d 674, 682, 80 P.3d 

"4 ~ 



598 (2003) (alteration in original) (internal quotation marks omitted) (quoting 

State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003)), "(l]f, after this inquiry, 

the statute remains susceptible to more than one reasonable meaning, the 

statute is ambiguous and it is appropriate to resort to aids to construction, 

including legislative history." Campbell & Gwinn, ·146 Wn.2d at 12. 

RCW 4.08.060 provides, in relevant part: 

When an incapacitated person is a party to an action In the superior 
courts he or she shall appear by guardian, or If he or she has no 
guardian, or in the opinion of the court the guardian is an improper 
person, the court shall appoint one to act as guardian ad litem. 

(Emphasis added.) 

Hatfield's contention that MacDonald's presence throughout the trial was 

mandated by the statute assumes that the word "appear" necessarily means 

physical presence. However, this narrow definition ignores that the word has 

more than one meaning, as evidenced by its ordinary dictionary and legal 

definitions. Because "appear" is the verb form of "appearance," a discussion of 

both words is instructive.2 

2 Our analysis requires us to consider tile meaning of several definitions. The 
lexicographic notes to Webster's Third New International Dictionary sets forth the manner in 
which we should consider these definitions, providing: 

The system of separating by numbers and 'letters reflects sometl1ing of the 
semantic relationship between various senses of a word. It is only a lexical 
convenience. It does not evaluate senses or establish an enduring hierarchy of 
importance among them. The best sense is the one that most aptly fits the 
contm<t of an act\Jal genuine utterance. 

WEBSTER'S THIRD f\IEW INTERNATIONAL DICTIONARY ·i7(a) (note 12.4) (2002). We have previously 
recognizee! the significance of this lexicograpllic note. See State v. Rodriauez, 187 1/Vn. App. 
922, 933, 352 P.3d 200 (2015). 

- 5-
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Webster's Third New International Dictionary provides, in 

pertinent part, that the words "appear" and "appearance" mean: 

appear ... 2: to come formally before an authoritative body <l~ed 
before the committee in executive session ... >; specff. to present 
oneself formally as plaintiff, defendant, or counsel <was Instructed 
to ..., in court the next morning> 

appearance ... d: the act or action of coming formally before an 
authoritative body <his ~before the board> e ('I): the coming into 
court of either of the parties to a suit (2): the coming Into court of a 
pa1ty summoned in an action or his attorney (3): the act or 
proceeding by which a party proceeded against places himself 

. before the court and submits to its jurisdiction (as by making the 
proper ent1y in the court records and remaining within reach of its 
process) 

WEBSTER'S THIRD [\JEW INTERNATIONAL DICTIONARY 103 (2002). 

In these definitions, Webster's sets forth how the verb "appear" and the 

related noun "appearance" are used in common parlance. The dictionary defines 

the word "appear" as ''to come formally before an authoritative body." As 

illustrative examples of how a person appears in this manner, the dictionary 

specifies that one "appear[s]" as "plaintiff, defendant, or counsel." It is apparent 

from these examples that, In common usage, the focus of the word "appear" is on 

the role or status that a person assumes when he or she "comes formally before 

an authoritative body" as a plaintiff, defendant, or counsel-not on whether a 

person is or is not physically present in a courtroom. 

Because a no uri and verb are related forms of a word, it is not surprising 

that an examination of the noun "appearance" yields a similar interpretation. The 

dictionary defines "appearance'' as "the act or action of coming formally before an 

authoritative body." In another definition of the word, Webster's sets forth 

-6.-
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illustrative examples of how a person makes such an "appearance" by 

enumerating three instances: as a party to the suit, through his or her attorney, or 

by submitting to the jurisdiction of the pourt. It is apparent from these examples 

that, as with its verb counterpart, the focus of the noun "appearance" is also on 

the role or status that a person assumes when the he or she comes "formally 

before an authoritative body" as a party, through an attorney, or by submitting to 

the jurisdiction of the court-not on whether or not the person is physically 

present in a courtroom. 

Blacl<'s Law Dictionary provides, in pertinent part, that the word 

"appearance" means 

A coming into court as a party or interested person, or as a lawyer 
on behalf of a party or interested person; esp., a defendant's act of 
taking part in a lawsuit, whether by formally participating in it or by 
an answer, demurrer, or motion, or by taking postjudgment steps in 
the lawsuit in either the trial court or an appellate ·court. 

BLACK'S LAW DICTIONARY 118 (10th ed. 2014). 

Black's Law Dictionary sets forth how the word ''appearance" is used in 

legal parlance. The legal dictionary defines the word "appearance" as "[a) coming 

into court as a party or interested person, or as a lawyer on behalf of a party or 

interested person." This defi~ition provicl.es that a person can make such an 

"appearance" personally, as a party or interested person, or through a 

representative, such as a lawyer, who appears "on behalf of a party or interested 

pet·son." (Emphasis added.) In this regard, remaining consistent with the 

common usage definitions, the legal definition also focuses on "appearing" as 

- 7 . 
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signifying that a person assumes a formal role in litigation-not on whether an 

individual is or is not physically present in a courtroom. 

A survey of relevant case law, applying the word "appear" in the context of 

RCW 4.08.060, supports this view. In particular, Rupe v. Robison, 139 Wash. 

592, 247 P. 954 (1926), in re Guardianship of Miller, 26 Wn.2d 202, 173 P.2d 

538 (1946), and Shelley v.Eifstrom, 13 Wn. App. 887, 538 P.2d 149 (1975), are 

instructive. 

In Ruge, the court held that a husband could maintain a divorce action .. 

against his insane wife, even though the wife was mentally incompetent and the 

husband served as her general guardian, so long as the court appointed a 

guardian ad litem to represent the wife's interests. 139 Wash. at 597. The 

court's analysis made clear that the purpose of appointing a guardian ad litem 

was not to have someone physically present in a courtroom but, rather, was to 

protect the interests of the incompetent party. As the court noted: 

[T]he court has appointed a guardian ad litem for the purpose of the 
protection of the ward's interests. A guardian ad litem has full and 
compete power to represent the ward in all those things necessary 
to the prosecution or defense of a suit ln which the ward is · 
interested. 

Rupe, '139 Wash. at 595. 

The l<ey, the Rupe court reiterated, was that "a guardian ad litem [was] 

appointed to represent her interests. The insane wife, having been represented 

upon the trial of this action by a guardian ad litem appointed for the express 

purpose of contesting the proceedings" ~ad her interests protected. 139 Wash. 

at 597. The Rupe court's focus was on the fact that the GAL existed to represent 

- 8 -
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the incompetent's interests-not on whether the GAL was physically present at 

one location or another. 

In Mill©.[, the court reiterated the reasoning set forih in RuQ§. when 

addressing whether a mentally incompetent wife "was properly represented at 

the divorce hearing." 26 Wn.2d at 206. In answering this question in the 

affirmative, the court focus('3d on the fact that a guardian had been appointed and 

"her interests protected." Miller, 26 Wn.2d at 207 . 

. More. recently, In S?helley, we held that it was "the duty of the [trial] c.ourt to 

determine either that [the party} was competent or that a guardian ad litem was 

required." 13 Wn. App. at 889. In so holding, we noted that the "Superior Court 

is obligated to afford an alleged incompetent person the opportunity to defend 

against the allegation" in a lawsuit. Shelley, 13 Wn. App. at 889. This is done by 

appointing a guardian ad litem to represent the incompetent party's interest. 

Shelley, 13 Wn. App. at 889. In this way,' "'he [or she] shall appear by guardian."' 

·Shelley, '13 Wn, App. at 889 (quoting RCW 4.08.060). 

When the word "appear" is considered in light of its ordinary and legal 

definitions, together with the reasoning of Ruge, Miller, and Shelley, it is apparent 

that the "best sense" of the word "appear" and the sense that "most aptly fits the 

context" of construing a statute dealing with incompetent persons involved in 

litigation is that "appear" references how the incompetent person is presented to 

the court and becomE;ls subject to its authority. RCW 4.08.060's dictate that an 

incompetent person "appear[s] by" the appointed GAL refers to the GAL's 

representation of the incompetent's interests by acting as the party to the 

- 9 -
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litigation (as opposed to a lawyer who represents the incompetent's interests by 

acting as an attorney) .. In this regard, the word "appear" in RCW 4.08.060 

addresses how an incompetent person becomes a party in litigation ("appear by") 

not whether a particular person must be physically present during court 

proceedings. 

8 

Notwithstanding the clarity of the foregoing analysis, Hatfield contends 

that case law mandates a contrary result. Again, we disagree. 

Hatfield first cites. to In re Detention of Ransleben, 135 Wn. App. 535, 144 

P. 3d 397 (2006), to support his contention that the statutory "appear by" 

language mandates a GAL's physical presence in a courtroom at all times during 

a proceeding. In that case, Ransleben appealed from an order committing him 

as an SVP, asserting that "the trial court erred in committing him under chapter 

71.09 RCW because he 11as an unremitting mental disorder rendering him 

eligible for involuntary commitment \Jnder chapter 71.05." Ransleben, 135 Wn. 

App. at 536. The court held that Ransleben did not 11ave the right to be mentally 

competent when subjected to an SVP trial. In so holding, the court observed that 

the appointment of a GAL sufficiently safeguarded Ransleben's interests. See 

Ranslebon, '135 Wn. App. at 539-40. Contrary to Hatfield's present intimation, 

the focus of this decision was on whether Ransleben's interests were properly 

protected by a GAL, not on whether the GAL was pl1ysicaliy present at trial. 

Indeed, w11ile the GAL in Ransleben was required to be physically present at trial, 

that was because the judge specifically so ordered-not because tile statute was 

- 'I 0-
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believed to require it.3 Nothing about this deci~ion supports Hatfield's claim of 

error. 

Hatfield next relies upon In re Welfare of Dill, 60 Wn.2d 148, 150, 372 

p .2d 541 (1962) 1 repeatedly citing the following proposition: "[t]he statutory 

mandate is not satisfied when the person under legal disability is represented by 

an attorney." While this is no doubt true, the quoted statement does not 

advance Hatfield's contention, given that no GAL was appointed in that case. 

. . Dill concerned the appeal of a mentally ill mother whose parental rights 

had been terminated. At the termination hearing, "[the mother] was not 

represented by a regularly appointed guardian or a guardian ad litem." Dill, 60 

Wn.2d at 150. In holding that the mother could not be deprived of her parental 

rights without the appointment of a guardian ad litem or a regularly appointed 

guardian, the court noted that "[a] person under such legal disability can appear 

in court only by a guardian ad litem or by a regularly appointed guardian. A 

guardian ad litem has complete statutory power to represent the interests of the 

ward." Dill, 60·Wn.2d at 150. Thus, the key in Dill was not, as Hatfield suggests, 

that a GAL was not physically present in court. The key was that no GAL had 

been appointed to represent the incompetent's interests.4 . 

3 Here, Hatfield's GAL was "subject to further or'ders" of the court. The trial judge was 
aware that the GAL intended to leave the courtroom and did not order him to stay. 

4Similarly, Hatfield's reliance on FlahertY. v. Flahertv, 50 Wn.2d 393, 312 P.2d 205 
(1957), is misplaced, In that case, no GAL was appointed to represent the interests of the 
incompetent wife. This mandated reversal. The Flaherty opinion in no way speaks to whether an 
appointed GAL needs to be physically present in the courtroom at all times dming a proceeding. 

- 1 'I w 
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Thus, in both Ransleben and Dill the result turned on whether an 

incompetent individual's interests had been protected by the appointment of a 

GAL. Neither case concerned whether an appointed GAL needed to be 

physically present at all stages of a proceeding. In fact, Ranslebeo and Dill are 

consistent with the view-also supported by RuRe. Miller, and Shelley-that the 

words "appear by guardian" in RCW 4.08.060 refer to how an incompetent 

person becomes a party to litigation-by having a GAL safeguard the 

incompetent's interests in the litigation. The words do not refer to physical 

presence. 

c 

Hatfield's best argument is that this court's recent decision in In re 

Dependency of P.H.V.S., 186 Wn. App. 167, 339 P.3d 225 (20'14), supports his 

contention that MacDonald's physical presence was required at all stages of the 

trial. At first glance, the language of the holding in that case appears to require 

just that. However, a close reading of that decision confirms that the couri's 

holding was grounded in the language of a court rule, GALR 2(1), applicable in 

that case but inapplicable herein •. rather than the language of RCW 4.08.060. 

P.H.V.S.'s father was represented by a court~appointed GAL at a 

dependency fact-finding hearing. Prior to the thit·d day of the hearing, the GAL 

sent the court an e~mail stating that he did not plan to attend the morning session 

of the hearing and asking the court to proceed without him. P.H.V.S., 186 Wn. 

App. at 175. The question presented was whether the absence of the GAL 

- '12-
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during a portion of the dependency fact-fincllng hearing violated either RCW 

4.08.060 or the GALR. P.H.V.S., 186 Wn. App. at 169. 

In answering this question, the decision quot.es both RCW 4.08.060 and 

GALR 2(1), which provide as follows: 

When an incapacitated person is a party to an action in the superior· 
courts he or she shall appear by guardian, or if he or she has no 
guardian, or in the opinion of the court the guardian is an improper 
person, the court shall appoint one to act as guardian ad litem. 

RCW 4.08.060 (emphasis added). 

[The GAL] shall appear at any hearing for which the duties of a 
·guardian ad litem or any issues substantially within a guardian ad 
litem's duties and scope of appointment are to be addressed. 

GALl~ 2(1) (emphasis added). 

This coutt held that "the absence of [the] GAL during a morning session of 

the four~day dependency fact-finding hearing violated the mandatory statutory 

and GALR requirements." P.H.V.S., 186 Wn. App. at 169~70. However, the 

court ultimately found there to be no due process violation and denied relief . 

because the GAL's absence resulted in "little or no risk oferror." P.H.V~S., 186 

Wn. App. at 170. 

The court's statement, that the GAL's absence "violated the mandatory 

statutory and GALR requirements" was literally true (given that one provision 

required physical presence, it was true that the combination of the two provisions 

had the same effect) but was stated imprecisely. The court did not distinguish 

between the phrases "appear by" in RCW 4.08.060 and "appear at" in GALR 2(1). 

Instead of declaring that the latter provision e><pressly requires physical presence 

- '13 -
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("appear at any hearing"), while the former does not, the court referred to the two 

provisions collectively while articulating a rule that is only required by one of 

them. Thus, the quoted statement was ill~advised. The P.H.V.S. holding is 

accurately understood as being required by the plain language of GALR 2(1) 

("appear at any hearing"). Because the GALR do not apply to sex predator 

proceedings,5 however, the holding of P.H.V.S. does not advance Hatfield's 

appellate contention. 

D 

The record herein indicates that MacDonald appeared on Hatfield's behalf, 

pursuant to RCW 4.08.060, in a manner consistent with his statutory obligations 

and the order of the court. No party disputes that, on April 7, MacDonald 

physically appeared before the trial judge in order to waive Hatfield's presence at 

trial. Indeed, he remained in the courtroom, on Hatfield's behalf, in order to 

safeguard Hatfield's interests until he had discussed the matter of his continued 

presence with the court. The statute does not, by using the words "appear by," 

impose an obligation to physically remain in the courtroom for the entirety of a 

trial. Rather, it imposes an ob\jgation to properly safeguard the Interests of the 

incompetent party-which may often (but not always) involve the GAL's physical 

presence at a hearing or trial. MacDonald properly discharged his obligations. 

Ill 

Next, even though Hatfield concedes that the Gi~LR do not apply to 

proceedings of this type, he urges us to nevertheless look to those rules to divine 

5 See infra section !II. 
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persuasive guidance regarding the obligations imposed by RCW 4.08.060. We 

decline to do so. 

The GALR have an established "[p)urpose and [s}cope": 

to establish a minimum set of standards applicable to all superior 
court cases where the court appoints a guardian ad litem or any 
person to represent the best interest of a child, an alleged 
incapacitated person, or an adjudicated incapacitated person 
pursuant to Title 11, 13 or 26 RCW. 

These rules shall also apply to guardians ad litem appointed 
pursuant to RCW 4.08.050 and RCW 4.08.060, if the appointment 
is under the procedures of Titles 11, 13 or 26 RCW. 

These rules shall not be applicable to guardians ad litem 
appointed pursuant to Special Proceedings Rule (SPR) 98.16W 
and chapter 11.96A RCW. 

GALR 1(a). 

GALR 1 (a) clearly enumerates the type of appointments to which the rules 

apply. The text of GALR 1 (a) indicates that when GAL's are appointed pursuant 

to RCW 4.08.060 the rules apply only if the underlying litigation is brought under 

Titles 11, 13, or 26 RCW. The action against Hatfield was brought pursuant to 

chapter 71.09 RCW. Therefore, the rules do not apply. 

We will not ignore this limitation. While it is so that GALR 2(1) explicitly 

sets forth that a GAL must "appear at any hearing," it is also so that there woLrld 

be no need to set forth this requirement in a court rule if the guardian ad litem 

statute already required this. Thus, contrary to Hatfield's assertion, the existence 

of this requirement in the court rule militates against his position, not in favor of it. 

IV 

Next, Hatfield contends that "[t]he GAL's absence from all portions of the 

~ 15 . 
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trial during which substantive evidence was presented undermined the overall 

fairn.ess of the proceedings," in violation of his procedural due process rights. Br. 

of Appellant at 20. This is so, he asserts, because "[wJhen an incompetent party 

is deprived of the assistance of a courtwappointed GAL, he or she is stripped of 

an impo1iant procedural protection intended to ensure the fundamental fairness 

of the proceeding." Br. of Appellant at 20. Thus; Hatfield avers, he was denied 

due process. We disagree. 

"Constitutional challenges are questions of law subject to de novo review." 

Amunrud v. Bd. of Apgeals, 158 Wn.2d 208, 215, 143 P.3d 571 (2006). 

"The United States Constitution guarantees that federal and state 

governments will not deprive an individual of 'life, liberty, or property, without due 

process of law."' Amunrud, 158 Wn.2d at 2'16 (quoting U.S. CONST. amends. V, 

XIV). ''It is well settled that civil commitment is a significant deprivation of liberty, 

and thus individuals facing SVP commitment are entitled to due process of law." 

In re Det. of Morgan, 180 Wn.2d 3'12, 320, 330 P.3d 774 (20'14) (citing In re Det.· 

of Stout, 159 Wn.2d 357, 369, 150 P .3d 86 (2007)). 

"The due process clause of the Fourteenth Amendment corifers both 

procedural and substantive protections." Amunrud, 158 Wn.2d at 216. The type 

of protection afforded to individuals pursuant to the due process clause is "'[i]n 

the traditional sense ... protection against state action."' Garvey v. Seattle 

Tennis Club,· 60 Wn. App. 930, 935, 808 P.2d 1'155 (1991) (quoting Hartung v. 

Audubon Country Club, Inc., 785 S.W.2d 501, 503 n.1 (Ky. Ct. App. 1990)): §.§§ 

State v. Beaver, Wn.2d , 358 P.3d 385, 393 (20'15). 
' - -
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"Procedural due process requires notice and an opportunity to be heard 

"'at a meaningful time and In a meaningful manner.""' Morgan, 180 Wn.2d at 320 

(quoting Amunrud, 158 Wn.2d at 216) (quoting M_c;tthews v. Eldridge, 424 U.S. 

319, 333,96 S. Ct. 893,'47 L. Ed. 2d 18 (1976)). "The process due depends on 

what is fair in a particular context." Morgan, 180 Wn.2d at 320. In Matthews, the 

United States Supreme Court articulated a balancing test to aid in determining 

when, and to what exte'nt, procedural protections are required: 

[D)ue process generally requires consideration-of three distinct 
factors:· First, the private interest that will be affected by the official 
action; second, the risl< of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the 
Government's interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute 
procedural requirement would entail. 

424 U.S. at 335. 

When this three-factor test is applied in the context of SVP civil. 

commitment cases, the first facto\ often weighs In favor of the individual because 

a person has "a significant interest in his [or her] physical liberty." Morgan, 180 

Wn.2d at 321; accord In re Det. of Black,_ Wn. App. _, 357 P.3d 91, 96 

(2015). The third factor often weighs in favor of the State because the "'State 

has a compelling interest both in treating sex predators and protecting society 

from their actions."' Morgan, 180 Wn.2d at 322 (qLioting In re Pers. Restraint of 

Young, 122 Wn.2d 1, 26,857 P.2d 989 (1993)); §QQprd Black, 357 P.3d at 97. 

Thus, the balance often turns on the second factor. See Morgan, 180 Wn.2d at 

321; Black, 357 P .3d at 96-98. 
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In weighing the second factor, we recognize that 

there are several existing protections within chapter 71.09 RCW. 
For example, an SVP respondent has the right to a l:\1\/elve person 
jury. At trial, the State carries the burden of proof beyond a 
reasonable doubt and the verdict must be unanimous. Further, at 
all stages of the proceedings, the respondent has the right to 
counsel, including appointed counsel. We acknowledge that these 
statutory safeguards help protect against an erroneous deprivation 
of liberty. 

Black, 357 P.3d at 96 (footnotes omitted). 

There are two discrete deficiencies In Hatfield's procedural due process 

contention. First, a due process claim reguires that a state actor deny due 

process. Hatfield fails to identify the state actor at whom his claim is directed. 

Second, in failing to acknowledge that a GAL and a lawyer serve different 

functions, Hatfield does not demonstrate that MacDonald's absence from the trial 

in any way compromised the fairness of the proceeding. 

Initially, Hatfield fails to identify the state actor at whom his constitutional 

claim is directed. If he is claiming that the state actor is the legislature, his claim 

fails because the legislature passed a statute, RCW 4.08.060, providing that a 

guardian ad litem be appointed to safeguard the Interests of incompetent SVP 

litigants. If he is claiming that the state actor is the GAL, his claim fails because 

he cites no authority for the proposition that a GAL is an agent of the state. If he 

is claiming that the state actor is the trial judge, his claim fails because the judge 

duly appointed a GAL for Hatfield. 

· But Hatfield's due process argument also suffers from another significant 

deficiency: it fails on the second Matthews factor. Hatfield does not acknowledge 
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that a lawyer and a GAL serve different functions. Consecjuently, he does not 

demonstrate that MacDonald's absence from the tria! compromised the fairness 

of the proceeding or created any risk of an erroneous outcome. 

"Generally, the client decides the goals of litigation and whether to 

exercise some specific constitutional rights, and the attorney determines the 

means." State v. Cross, 156 Wn.2d 580, 606, 132 P.3d 80 (2006).6 Indeed, 

"Washington law ... affords trial counsel great leeway." In re Pers. Restraint of 

Stenson, 142 Wn.2d 710, 734, 16 P.3d 'I (2001). "For many reasons ... the 

choice of trial tactics, the action to be tal<en or avoided, and the methodology to 

be employed must rest in the attorney's judgment." State v. Piche, 71 Wn.2d 

583, 590, 430 P. 2d 522 ( 1967). The array of trial tactics ahd strategy available to 

the attorney as a means of achieving the client's goals is considerable, including 

decisions as to who to call as and how to question a witness. Stenson, 142 

Wn.2d at 735 (quoting fiche, 71 Wn.2d at 590). 

Upon appointment, a GAL stands in the shoes of the client, having 

"complete statutory power to represent the interests of the ward."· Dill, 60 Wr1.~d 

at 150 (citing Rupe, 139 Wash. at.595). Thus, the GAL can articulate to the 

attorneys the incompetent's goals for the litigation but cannot dictate the tactics 

or strategy to be employed at trial. The GAL's control over the lawyers' conduct 

6 Citing to RPC 1.2(a), which states that "a lawyer shall abide by a client's decisions 
concerning the objectives of representation .... whether to settle a matter .... [and] shall abide 
by the client's decision, after consultation with the lawyer, as to a plea to be entered. whett11;1r to 
waive jury trial and whether t'ne client will testify." 
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is limited to the extent that a GAL c.an only act in instances in which the client 

could act. 

Two recent cases illustrate the limits of the role of a guardian ad litem 

when acting in the stead of an Incompetent person. In In re Marriage of Lane, 

188 Wn. App. 597, 598, 354 P.3d 27 (2015), we addressed whether a GAL could 

enter into a CR 2A agreement and waive an incapacitated person's right to a trial 

over the person's stated objection. We held that "(b]ecause the right to trial is a 

substantial right, the [GAL) did not have the authority" to enter into the agreement 

over the ward's objection. Lane, 188 Wn. App. at 598. Even more recently, we 

addressed whether an SVP litigant was "deprived of due process in [his] civil 

commitment case where portions of the jury selection proceeded in his absence." 

Black, 357 P.3d at 92. In holding that there was a due process violation, we 

reasoned that because jury selection was a phase of the proceeding wherein the 

client could have.overruled the decision of his \a~yer, it was necessary for the 

client to be present. 7 Black, 357 P.3d at 97. 

Hatfield's trial presents an entirely different scenario. His trial consisted 

solely of counsels' opening and closing arguments and the questioning of three 

witnesses. The determination of who to call as a witness and how to question a 

witness is solely within the purview of the lawyer, not the client. The same is true 

of the presentation of opening and closing arguments to the court in a bench trial. 

7 A defendant in a criminal case, and thus a respondent in an SVP case, has the right to 
'"give advice or suggestion or even to supersede his lawyers altogether' about the compos\tlon of 
the jury." .@lac~, 357 P.3d at 96 (internal quotation marks omitted) (quoting State Y.J.J:Qy, '170 
Wn.2d 874, 883, 246 P.3d 796 (2011)). · 
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Thus, unlil<e the individuals In Black and Lane, who could have overruled the 

decisions of their lawye.r or GAL, respectively, Hatfield could not have overruled 

any of the decisions his lawyers made at trial. Because Hatfield could not have 

overruled these decisions, neither could have MacDonald. Thus, in this regard, 

Hatfield fails to demonstrate that MacDonald's presence would have altered the 

. proceedings in any way. 

Furthermore, because we presume that Hatfield's two lawyers were 

competent, State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d i 251 (1995), we 

assume that they discussed the case with MacDonald prior to the 

commencement of trial. Hatfield has not shown to the contrary. In addition, 

Hatfield's case was heard as a bench trial. There ls no indication that, had 

MacDonald remained in the courtroom for the entire proceeding, the judge would 

have ruled differently in any way. In fact, the trial judge was capable of ordering 

MacDonald to remain, but chose not to do so. On this record, Hatfield does not 

show a risk of erroneous deprivation of his liberty interest as necessitated by the 

second factor of the Matthews test His procedural due process claim fails. 

v 
Next, Hatfield contends that he was "denied his right to effective 

assistance of counsel when his attorneys failed to object to the GAL's absence." 

Br. of Appellant at 25. This is so, he asserts, because "[n]o reasonable attorney 

could agree to the absence of a court~appointecl GAL, .... [n]or could any 

legitimate strategy explain the failure to object to proceeding in the GAL's 

absence." Br. of Appellant at 26-27. Further, he asserts, "[t]hi$ Is particularly 
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true in this case where the GAL was an attorney with significant experience in 

chapter 71.09 RCW cases." Br. of Appellant at 27. Hatfield does not 

demonstrate an 'entitlement to appellate relief on this claim. 

Persons subject to commitment under chapter 71.09 RCW have the right 

to counsel. RCW 71.09.050(1). The "right to counsel is meaningless unless it 

includes the right to effective counsel." Ransleben, 135 Wn. App. at 540. 

"In order to succeed in [an ineffective assistance of counsel] claim, the 

defendant must show both that the attorney's performance was deficient and that 

the defendant was prejudiced by that deficient performance." §tate v. Borsheim, 

140 Wn. App. 357, 376, 165 P.3d 417 (2007) (citing Strickland v. Washington, 

466 U.S. 668, 688~93, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)). "Deficient 

petiormance is that which falls below an objective standard of reasonableness." 

State v. Weaville, 162 Wn. App. 801, 823, 256 P .3d 426 (20'11 ). "Prejudice 

occurs where there is a reasonable probability that, but for the deficient 

performance, the outcome of the proceedings would have been different." 

Weaville, 162 Wn. App. at 823 (citing McFarland, 127 Wn.Zd at 335). 

The burden is on the individual alleging ineffective assistance of counsel 

to demonstrate deficient representation and prejudice. McFarland, 127 Wn.2d at . . 

335, 337. "Courts engage in a strong presumption [that] counsel's representation 

was effective." McFarland, 127 Wn.2d at 335 (citing State v. Brett, '126 Wn.2d 

'I 36, 198, 892 P.2d 29 (i 995)). "This presumption can be rebutted if the 

defendant proves that his attorney's representation 'was unreasonable under 

prevailing professional norms."' Weaville, 162 Wn. App. ?1"823 (internal 
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quotation marks omitted) (quoting In re Pers. Restraint of Davis, 152 Wn.2d 647, 

673, 101 P.3d 1 (2004)). "The reCJsonableness of counsel's performance Is to be 

evaluated in light of all the circumstances." Weaville, 162 Wn. App. at 823 (citing 

Qavls, 152 Wn.2d at 673). Indeed, "[c]ompetency of counsel is determined 

based upon the entire record below." McFarland, '127 Wn.2d at 335 (citing State 

v. White,. Bi Wn.2d 223, 225, 500 P.2d 1242 (1972)). 

"Scrutiny of counsel's trial tactics is deferential, and if they can be 

characterized as legitimate, then such tactics cannot serve as the basis for an 

ineffective.assistance claim." State v. Bander, 150 Wn. App. 690, 720, 208 P.3d 

'1242 (2009). ln this regard, the presumption of adequate representation is not 

overcome if there is any "conceivable legitimate tactic" that can explain counsel's 

performance. State v. Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80 (2004). 

At the outset, Hatfield provides no authority for the assertion that his 

attorneys had a duty to object to MacDonald's absence. Moreover, a review of 

the record indicates that Hatfield is unable to demonstrate either deficient 

performance or prejudice as a result of his attorneys not objecting to 

MacDonald's absence at trial. 

In addressing the deficiency prong of the Strickland test, the record shows 

that both of Hatfield's attorneys were present and participated in the questioning 

of witnesses. In essence, this meant that MacDonald had no role to play in the 

trial because the questioning or calling of witnesses was solely within the 

attorneys' purview and both attorneys were present to take notes, question 

witnesses, and listen to testimony. In addition, it is a conceivable tactic to 
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assume, based on MacDonald's experience, that MacDonald and Hatfield's 

attorneys discussed the case prior to the start of trial and determined that his 

presence was not necessary. In fact, Hatfield's attorneys, MacDonald, and the 

trial judge were all present at the time that the judge determined that MacDonald 

could leave .. No one seemed at all surprised by tile judge's decision.8 Moreover, 

three experienced attorneys were present at the time this decision was made-

MacDonald, Sanders, and Forde. This militates against Hatfield's assertion that 

.... no reasonable attorney would agree to MacDonald's absence .. On this record, 

Hatfield fails to overcome the presumption of competence in his attempt to 

demonstrate that his attorneys' conduct fell below the prevailing professional 

standard of reasonableness simply because they did not object to MacDonald's 

absence during trial. 

Turning to the prejudice prong of the .§trickland inquiry, the record shows 

that this trial was to the bench and it was the decision of this trial judge to appoint 

MacDonald to serve as GAL for Hatfield. The judge could have required that 

MacDonald be physically present for the entire trial, but did not. Moreover, this 

trial consisted of the questioning of three witnesses. Two of the three witnesses 

were Hatfield's own witnesses. Given that depositions of all three witnesses 

were given prior to trial, Hatfield's GAL and each of his lawyers knew the 

substance of each witness's testimony prior to trial commencing. Hatfield does 

not demonstrate how MacDonald's presence at trial would have altered the 

8 "THE COURT: Oh, I'm not telling you to stay. I'm just trying to find out whether you are 
going to stay." 
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questioning of any witness. On this record, because Hatfield fails to demonstrate 

that the trial would have proceeded any differently had MacDonald been 

physically present, there i.s no indication of any prejudice arising from the GAL's 

absence. Hatfield's claim of ineffective assistance of counsel fails.9 

VI 

Finally, Hatfield contends that his commitment under chapter 71.09 RCW 

violates substantive due process because it does not provide him a realistic 

. . ....... _ ..... opportunity for improvement This Is so, he asserts, be.caus~ he "is .not capable 

of participating in sex offender treatment until he receives adequate treatment for 

his psychotic condition." Br. of Appellant at 31. Further, he asserts that the 

facility to which he will be committed is "unequipped to give [him] the adequate 

medical attention he needs to treat his condition." Br. of Appellant at 35. His 

contentions are unavailing. 

The State correctly cites to In re Detention of TuraY., 139 Wn.2d 379, 986 

P.2d" 790 (1999), for the proposition that the type of treatment available to 

Hatfield, the conditions of his confinement, and his ability to be successfully 

treated or cured are matters beyond the ~cope of a sex predator trial. As the 

Supreme Court announced therein, the purpose of an SVP trial "is to determine 

9 Hatfield also contends that requiring the GAL's plrysical presence at all times during 
trial mal<es good policy sense. Because we will not disturb legislative policy determinations, his 
assertion is properly one for the legislature to consider, not one for us to consider. 
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whether the defendant constitutes an SVP; it is not to evaluate the potential 

conditions of confinement." I~JJ:?Y.. 139 Wn.2cl at 404.1° 

The Turay decision was consistent with In re Detention of McCiatchev, 

133 Wn.2d ·1, 2, 940 P.2d 646 (1997), in which it was held that a challenge to an 

SVP commltmentpetition premised upon predicted conditions of confinement 

was "premature." In so holding, the court reasoned that "unless and until 

[McClatchey) is found to be a sexually violent predator and committed under the 

provis.ions .. of. RCW 71.09, .the constitutionality of the statute as applied .. to th.e ... 

facts of his case cannot be determined." J.VIcCiatchey, 133 Wn.2d at 5. The 

combined force of the Tura\~ and McCiatch§Y decisions forecloses Hatfield's 

present claim. 11 

Affirmed. 

We concur: 
n~~ 

\)e&oe~ 
10 The Supreme Court noted that a person actually subjected to illegal conditions of 

confinement may have an alternate remedy of "an injunction action and/or an award of damages" 
in a separate lawsuit. Turay, 139 Wn.2d at 420. 

11 During oral argument in this court, counsel for Hatfield contended that the recent 
decision in Detention of D.W. v. Degartment of Social and Health Services, '18"1 Wn.2d 201, 332 
P .3d 423 (2014 ), in essence overruled lld[SJY and McCiatctle)!. The 'Q..y.J. decision does not 
mention Turay or McClatchey. Our Supreme Court does not overrule precedent sub silentio. 
l<rawiec v. Red Dot Qorp., 189 Wn. App. 234, 354 P.3d 854, 856 (2015); Lun§ford v. Saberhageo 
Holdings. Inc., 166 Wn.2d 264, 280, 208 P.3d 1092 (2009); State v, Studg, 137 Wn.2d 5~~3. 548, 
973 P.2d 1049 (1999). 

Because "[w]e are not free to Ignore controlling Supreme Court authority," Matia 
Contractors. Inc. v. City of Bellingham, 144 Wn. App. 445, 452, 183 P.3cl1082 (2008), the 
reasoning set forth in Turay controls the resolution of Hatfield's substantive due process claim. 
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